Appendix 3

Extract from Statutory Guidance issued under s.182 of the Licensing Act 2003

Licence conditions — general principles

1.16

Conditions on a premises licence or club premises certificate are important in setting the
parameters within which premises can lawfully operate. The use of wording such as “must”,
“shall” and “will” is encouraged. Licence conditions:

*  must be appropriate for the promotion of the licensing objectives;
* must be precise and enforceable;
* must be unambiguous and clear in what they intend to achieve;

* should not duplicate other statutory requirements or other duties or responsibilities placed
on the employer by other legislation;

*  must be tailored to the individual type, location and characteristics of the premises and
events concerned;

* should not be standardised and may be unlawful when it cannot be demonstrated that
they are appropriate for the promotion of the licensing objectives in an individual case;

* should not replicate offences set out in the 2003 Act or other legislation;
e should be proportionate, justifiable and be capable of being met;

e cannot seek to manage the behaviour of customers once they are beyond the direct
management of the licence holder and their staff, but may impact on the behaviour of
customers in the immediate vicinity of the premises or as they enter or leave; and

*  should be written in a prescriptive format.

Each application on its own merits

1.17

Each application must be considered on its own merits and in accordance with the licensing
authority’s statement of licensing policy; for example, if the application falls within the scope of
a cumulative impact policy. Conditions attached to licences and certificates must be tailored to
the individual type, location and characteristics of the premises and events concerned. This is
essential to avoid the imposition of disproportionate and overly burdensome conditions on
premises where there is no need for such conditions. Standardised conditions should be
avoided and indeed may be unlawful where they cannot be shown to be appropriate for the
promotion of the licensing objectives in an individual case. individual case.

Public nuisance

2.21

2.22

The 2003 Act enables licensing authorities and responsible authorities, through
representations, to consider what constitutes public nuisance and what is appropriate to
prevent it in terms of conditions attached to specific premises licences and club premises
certificates. It is therefore important that in considering the promotion of this licensing
objective, licensing authorities and responsible authorities focus on the effect of the licensable
activities at the specific premises on persons living and working (including those carrying on
business) in the area around the premises which may be disproportionate and unreasonable.
The issues will mainly concern noise nuisance, light pollution, noxious smells and litter.

Public nuisance is given a statutory meaning in many pieces of legislation. It is however not
narrowly defined in the 2003 Act and retains its broad common law meaning. It may include in
appropriate circumstances the reduction of the living and working amenity and environment of
other persons living and working in the area of the licensed premises. Public nuisance may
also arise as a result of the adverse effects of artificial light, dust, odour and insects or where
its effect is prejudicial to health.
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2.23

2.24

2.27

Conditions relating to noise nuisance will usually concern steps appropriate to control the
levels of noise emanating from premises. This might be achieved by a simple measure such
as ensuring that doors and windows are kept closed after a particular time, or persons are not
permitted in garden areas of the premises after a certain time. More sophisticated measures
like the installation of acoustic curtains or rubber speaker mounts to mitigate sound escape
from the premises may be appropriate. However, conditions in relation to live or recorded
music may not be enforceable in circumstances where the entertainment activity itself is not
licensable (see chapter 16). Any conditions appropriate to promote the prevention of public
nuisance should be tailored to the type, nature and characteristics of the specific premises and
its licensable activities. Licensing authorities should avoid inappropriate or disproportionate
measures that could deter events that are valuable to the community, such as live music.
Noise limiters, for example, are expensive to purchase and install and are likely to be a
considerable burden for smaller venues.

As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where provisions in other legislation adequately protect those living in the area
of the premises. But as stated earlier in this Guidance, the approach of licensing authorities
and responsible authorities should be one of prevention and when their powers are engaged,
licensing authorities should be aware of the fact that other legislation may not adequately
cover concerns raised in relevant representations and additional conditions may be
appropriate.

Beyond the immediate area surrounding the premises, these are matters for the personal
responsibility of individuals under the law. An individual who engages in antisocial behaviour is
accountable in their own right. However, it would be perfectly reasonable for a licensing
authority to impose a condition, following relevant representations, that requires the licence
holder or club to place signs at the exits from the building encouraging patrons to be quiet until
they leave the area, or that, if they wish to smoke, to do so at designated places on the
premises instead of outside, and to respect the rights of people living nearby to a peaceful
night.

Hearings

9.37

9.38

9.39

As a matter of practice, licensing authorities should seek to focus the hearing on the steps
considered appropriate to promote the particular licensing objective or objectives that have
given rise to the specific representation and avoid straying into undisputed areas. A
responsible authority or other person may choose to rely on their written representation. They
may not add further representations to those disclosed to the applicant prior to the hearing, but
they may expand on their existing representation and should be allowed sufficient time to do
so, within reasonable and practicable limits.

In determining the application with a view to promoting the licensing objectives in the overall
interests of the local community, the licensing authority must give appropriate weight to:

o the steps that are appropriate to promote the licensing objectives;

o the representations (including supporting information) presented by all the parties;
e this Guidance;

¢ its own statement of licensing policy.

The licensing authority should give its decision within five working days of the conclusion of
the hearing (or immediately in certain specified cases) and provide reasons to support it. This
will be important if there is an appeal by any of the parties. Notification of a decision must be
accompanied by information on the right of the party to appeal. After considering all the
relevant issues, the licensing authority may grant the application subject to such conditions
that are consistent with the operating schedule. Any conditions imposed must be appropriate
for the promotion of the licensing objectives; there is no power for the licensing authority to
attach a condition that is merely aspirational. For example, conditions may not be attached



which relate solely to the health of customers rather than their direct physical safety. Any
conditions added to the licence must be those imposed at the hearing or those agreed when
a hearing has not been necessary.

Determining actions that are appropriate for the promotion of the licensing objectives

9.42 Licensing authorities are best placed to determine what actions are appropriate for the
promotion of the licensing objectives in their areas. All licensing determinations should be
considered on a case-by-case basis. They should take into account any representations or
objections that have been received from responsible authorities or other persons, and
representations made by the applicant or premises user as the case may be.

9.43 The authority’s determination should be evidence-based, justified as being appropriate for
the promotion of the licensing objectives and proportionate to what it is intended to achieve.

9.44 Determination of whether an action or step is appropriate for the promotion of the licensing
objectives requires an assessment of what action or step would be suitable to achieve that
end. While this does not therefore require a licensing authority to decide that no lesser step
will achieve the aim, the authority should aim to consider the potential burden that the
condition would impose on the premises licence holder (such as the financial burden due to
restrictions on licensable activities) as well as the potential benefit in terms of the promotion
of the licensing objectives. However, it is imperative that the authority ensures that the
factors which form the basis of its determination are limited to consideration of the promotion
of the objectives and nothing outside those parameters. As with the consideration of licence
variations, the licensing authority should consider wider issues such as other conditions
already in place to mitigate potential negative impact on the promotion of the licensing
objectives and the track record of the business. Further advice on determining what is
appropriate when imposing conditions on a licence or certificate is provided in Chapter 10.
The licensing authority is expected to come to its determination based on an assessment of
the evidence on both the risks and benefits either for or against making the determination.



